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The Nigerian tax reform in the early 1990s was a fallout of market reform in the mid- 1980s, while the
structural adjustment program (SAP) piloted a transition to market driven economy where emphasis is
laid on market forces with minimal government intervention, hence, the introduction of Value Added
Tax (VAT) in 1994. This study empirically examined the impact of VAT on the level of economic
activities in Nigeria from its inception to 2014. The study uses secondary data which was analyzed
using Johansen (1988) co-integration test. The quarterly data ranged from 1994 Q4 to 2014 Q4. The
study found evidence of a significant positive impact of VAT on economic growth. In the same vein,
other government revenues, which include all oil receipts and other receipts into the federation account
other than VAT were also found to be positively related to economic growth during the study period.
The study, therefore, recommends that VAT should be sustained hence; all identified administrative
loopholes should be covered for VAT revenue to continue to contribute more significantly to economic
growth of the country. There should also be accountability and transparency in the management of all
sources of government revenue.

Key words: Value added tax, economic growth, Gross Domestic Product (GDP), other government revenue,
Nigeria.

INTRODUCTION

Taxation is one of the most important revenue generation
mechanisms in any given economy. In fact, one of the
main sources of government revenue is tax which is
obtainable from different sources. Government has the
mandate to impose tax via its various regulations. An
efficient and effective tax system is capable of ensuring
the basic necessities and services in the country. Taxes
are used to achieve economic growth, achieve equity in

income and wealth distribution and maintain equilibrium
in the economy. Taxes are not only the most traditional
means through which governments generate revenue;
they are also the most reliable and predictable. One of
these taxes is Value Added Tax (VAT).The Value Added
Tax, is a special type of indirect tax in which a sum of
money is levied at each stage of production and
distribution of a product or service. Referring to history,
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Okoye and Gbegi (2013) reported that in 1954 the Value
Added Tax system was initiated by the then Joint Director
of the tax authority of France, Maurice Laure. VAT came
into effect for the first time on 10th April 1954, although, a
German Industrialist Wilhelm Van Siemens proposed the
concept in 1918 the value added tax system has been
adopted by different nations across the world. VAT has
become a major source of revenue in many developing
countries. In sub-Saharan Africa for example, VAT has
been introduced in Benin Republic, Cote d’lvore, Guinea,
Kenya. Madagascar, Mauritius, Niger Republic, Senegal,
and Togo. Evidence suggested that in these countries,
VAT has become an important contributor to total
government tax revenues (Adereti et al., 2011). In 1994,
the revenue profile of the federal government and by
extension sub-national governments increases. This is
because, in addition to oil revenue and other taxes such
as company income tax, government receives revenue at
each stage of production.

VAT was introduced in Nigeria following a study group
set up by the federal government in 1991 to review the
nation’s tax system. It was this group that proposed VAT
and in that same manner, a committee was set up to
conduct feasibility study on the implementation of the
VAT. The introduction of VAT in Nigeria through Decree
102 of 1993 marks the phasing out of the Sales Tax
Decree No. 7 of 1986. The Decree took effect on 1st
December, 1993 and became operational in Nigeria on
the 1st of January 1994. VAT is administered centrally by
the federal government using the existing tax machinery
of Federal Inland Revenue Services (FIRS) in close co-
operation with the Nigeria Customs Service (NCS) and
the State Internal Revenue Services (SIRS). Evidence so
far supports the view that VAT revenue is already an
important source of revenue in Nigeria. For instance,
actual VAT revenue for 1994 was =N=8.189 billion, which
is 36.5% higher than the projected N6 billion for the year.
In terms of contributions to total federally collected
revenue, VAT accounted for about 4.06% in 1994 and
5.93% in 1995 (Ajakaiye, 2000). While the performance
of VAT as a source of revenue in Nigeria is encouraging,
it remains difficult to find attempts to thoroughly assess
the impact of VAT on the economic growth. Various
studies on the impact of government revenue on
economic growth hardly consider VAT as a separate
variable; hence, the study intends to test the following
hypotheses: Hoa: Value Added Tax has no significant
positive relationship with economic growth in Nigeria.
Hob: Value Added Tax has no significant long-run effect
on economic growth in Nigeria. The main objective of this
paper is to test the aforementioned hypotheses. In
achieving this objective the paper is divided into five
sections including this introduction. The rest of the paper
is organized as follows; section two presents the review
of related literature. Section three gives the detailed
methodology of the work, section four presents the
empirical results while section five summarizes and

concludes the paper.

Literature review

As the name implies, the VAT refers to the tax on the
value added. What is the value added? The value added
of a firm is the difference between a firm’s sales and its
purchases of inputs from other firms. In other words, it is
the amount of value a firm contributes to a good or
service by applying its own factors of production namely
land, labor, capital and entrepreneurial ability. In Nigeria
VAT is charged at a flat rate of 5% on selected items of
goods and services. Though, exemption are granted in
respect of medical and pharmaceutical products, basic
food items such as maize, rice, wheat, milk and fish infant
food items, books, newspapers and magazines,
educational materials (laboratory equipment). Baby
products such as carriages, clothes and napkins, as well
as sanitary towels, commercial vehicles and spare parts,
tractors, public transport, passenger vehicles,
motorcycles, tanks and other armored fighting vehicles,
and bicycles; agricultural equipment such as those for
soil preparation or cultivation, harvesting or threshing,
milking and dairy machinery, poultry keeping machinery,
veterinary medicine equipment, fertilizers and farming
equipment (Ajakaiye 2000). Literature on VAT abounds,
here we present a review of the most recent and related.
Emmanuel (2013) investigated the effects of VAT on
economic growth and total tax revenue in Nigeria. The
study used Simple Linear Regression method to analyze
time series data relating to VAT, Gross Domestic Product
(GDP) and Total Revenue for period 1994 to 2010. The
researcher also employed the use of SPSS for
computation. The results of his findings showed that VAT
has significant effect on GDP and also on Total Tax
Revenue. On the other hand, Onodugo (2013) employed
the Ordinary Least Square (OLS) method of simple
regression analysis to evaluate the contribution of VAT to
resource mobilization. The study examined the
relationship between VAT and Real Gross Domestic
Product (RGDP), VAT and Current Revenue (CREV),
VAT and Internal Revenue (INREV). Generally, their
findings revealed that value added tax has significantly
contributed to resource mobilization and capital formation
in Nigeria. The study recommended that both the tax
payers and tax administrators should be adequately
motivated to enable them perform well to ensure higher
level of efficiency and effectiveness. Also, Awolabi and
Okwu (2001) studied value added tax and development
of Lagos State economy. They used simple regression
analysis to evaluate the effect of value added tax revenue
to the economic growth of Nigeria. Their analytical results
showed that value added tax revenue contributes to the
development of infrastructural development,
environmental management, education sector
development, youth and social development, agricultural



sector development and sector
development.

In a similar vein, Ikpe and Nteegah (2013) empirically
examined the influence of VAT on price stability in
Nigeria using partial equilibrium analysis. The analysis
was carried out by applying multiple regression analysis,
using data from 1994 to 2010 periods. The results
revealed that VAT exerts a strong upward pressure on
price levels, most likely due to the burden of VAT on
intermediate outputs. The study ruled out the option of
VAT exemptions for intermediate outputs as a solution,
due to the (difficulty in distinguishing between
intermediate and final outputs. Instead, it recommended a
detailed post-VAT cost benefit analysis to assess the
social desirability of VAT policy in Nigeria. Gbegi and
Okoye (2013) using secondary data spanning 2001 to
2010 and employing the use of table and simple
percentages while the hypotheses formulated were
tested using Product Moment Correlation Coefficient and
Student t test. The findings revealed that revenue
generated through VAT has a significant influence on
wealth creation in Nigeria and also that revenue
generated through VAT has a significant effect on total
tax revenue in Nigeria. Ekeocha (2010) however, made a
simulation study advocating value added tax trade from 5
to 15%. He argued that an increase in the rate of value
added tax will affect the country’s revenue base. Yakubu
and Jibril (2013) investigated the relative impact of value
added tax on economic growth in Nigeria. Johansen co
integration test was employed. The result of co
integration test does not provide any evidence of long-run
equilibrium relationship among the variables. An
unrestricted vector auto regressions (VARS) technique
was employed. Impulse response functions (IRFs) and
Forecast error Variance decompositions (FEVDs) were
computed through 1000 Monte Carlo simulations. The
results derived from the impulse response function (IRF)
and forecast error variance decomposition (FEVD)
entailed that value added tax have positive impact on
economic growth in Nigeria , they also added that where
variation in this variables growth rate will cause variation
in real economic activity with about 50% in the near
future. The study concluded that the policy makers in
Nigeria should continue this fiscal policy with other
macroeconomic indicators. They recommended that this
policy will enhance the Nigerian economy positively,
more specifically in this time of economic crisis in the
world.

Bakare (2013) investigated the enormity of the impact
of the value added tax on output growth in Nigeria. The
study employed the use of ordinary least square
regression analytical technique, the study found that a
positive and significant relationship exist between value
added tax and output growth in Nigeria. The results
further showed that the past values of value added tax
could be used to predict the future behavior of output
growth in Nigeria. The study therefore concluded that

transportation
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Value Added Tax has the potential to assist in the
diversification of revenue sources, thereby providing
enough funds for economic growth and development and
reducing dependence on oil for revenue. Hence, the
findings support the need for the government to satisfy
the principle of economic justice in the allocation of VAT
revenue. The study then suggested that the revenue
generated from VAT should be efficiently utilized for
building infrastructure required for sustainable growth and
development. Chinnwe (2013) evolved survey research
design to investigate the value added tax remittance of
developing countries. These findings revealed that there
was continuous decrease in revenue returns. The study
therefore recommended that the Nigerian government
should make adequate provision for retrieving the
proceeds of Value Added Tax and other agents of
collection. Basila (2010) empirical investigated the
relationship between VAT and GDP in Nigeria. Applying
time series data set spanning the period from 1994 to
2008 using Pearson’s Product Moment Correlation
(PPMC) The test revealed a strong at about 96%
strength. Further, a test of significance confirmed that
VAT revenue is significantly different at 99% confidence
level in relation to GDP. It also shows that there is a
strong positive correlation between VAT revenue and
GDP. Chigbu and Ali (2014) empirically analyzed the
relationship between VAT and economic growth in
Nigeria. Using the Engle and Granger cointegration
technique on annual data covering 1994 to 2012, the
result of their findings showed that VAT has positive
effect on economic growth. The results also showed
absence of both long-run and short-run relationship
between VAT and economic growth. The study
recommended that government should therefore put in
place measures to enhance productivity so as to increase
the contribution of VAT to economic growth in Nigeria.
Okubor and Izedonmi (2014) examined the contribution
of VAT to the development of the Nigerian Economy.
They employed time series data on the GDP, VAT
Revenue, Total Tax Revenue and Total (Federal
Government) Revenue from 1994 to 2010. They used
both simple regression analysis and descriptive statistical
method. The result of their findings revealed that VAT
Revenue and total revenue account as much as 92%
significant variations in GDP in Nigeria. Also, a positive
and significant correlation exists between VAT revenue
and GDP. According to the authors, both economy
variables fluctuated greatly over the period with VAT
Revenue to be more stable. The study therefore
recommended that all identified loopholes be plugged for
VAT revenue to continue to contribute more significantly
to economic growth of Nigeria.

METHODOLOGY

The data for this study was mainly secondary which was collected
from the Statistical Bulletin of the Central Bank of Nigeria (CBN)
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Table 1. Descriptive data analysis.

Variables Obs. Mean Std. Dev. Skewness Kurtosis
Gross Domestic Product 81 8.035503 0.922043 -0.126701 1.741337
Value Added Tax 81 4.232107 1.320978 -0.357155 1.934352
Other Government Revenue 81 7.874680 1.160609 -0.526174 1.922812
Inflation Rate 81 4.046495 0.663438 -0.132195 1.837587

Source: Author's Computation Using E-View 7.1.

and National Abstract of the National Bureau of Statistics (NBS).
The data was in respect of 1994 to 2014. The reason behind the
choice of the study period is that VAT was introduced in 1994 and
therefore, it is the period during which the required data is available.

Diagnostics test and estimation strategy

One of the methods of testing whether series are stationary or not
is Dickey Fuller (DF) (1979). The DF test is very important in terms
of measuring the degree stationarity of series, but it does not
consider an autocorrelation in disturbance terms. If however,
disturbance terms contain autocorrelation, DF test is invalid. But in
this situation, by adding lagged terms of dependent variable to
explanatory variable, Generalized Dickey-fuller (augmented Dickey
Fuller) is used, Vuranok (2009). The cointegration test is an
important statistical tool for estimating the pattern of relationship
that exists between time series variables. Generally, a set of
variable is said to be cointegrated if a linear combination of the
individual series, which are | (1), is stationary. Intuitively X; ~I (1)
and Y~ | (1), a regression is run, such as:

Y[= BX1+ Mt (1)

This study uses Johansen (1988) approach, which allows it to
estimate and test for the presence of multiple cointegration
relationships, r, in a single-step procedure.

Model specification

Following the model used by Onodugu et al (2013) in their
investigation of the impact of value added tax and economic growth
in Nigeria; this study adopts a modified version of the model, in
order to take care of those variables not captured in the previous
study. The modified version of the model is specified:

GDP; = a + a;VAT; + a, OGR; + az INF; + Mt (2)
Where:

GDP; = Gross Domestic Product

a = Constant parameter

a; —as = Coefficient of independent variables

VAT, = Value of value added tax

OGR; = Other government revenue

INF, = Inflation

e = error term

RESULTS AND DISCUSSION

Here the results of the data analyzed is presented. The

presentation is in two parts; the first part contains the
descriptive analysis while the second part contains the
inferential analysis.

Descriptive statistics

This comprises the variables, observations, mean,
standard deviation, skewness and kurtosis of the data on
variables employed in the research within the study
period as presented in Table 1 and analyzed. Table 1
shows the results of the data used; using 81 observations
for each of the variables to estimate the relationship
between value added tax and economic growth in Nigeria
from 1994 to 2014 for the descriptive statistics. The mean
describes the average value in the series and the
standard deviation measures the volatility of the data or
the amount of deviation of the data from the average. The
skewness measures whether the distribution of the data
is symmetrical or asymmetrical. A positive skewness
value indicates that the distribution of the data has a long
right tail, while a negative skewness value shows that the
distribution of the data has a long left tail. Mean of GDP
depicts the series cluster around 8.035503, it standard
deviation is 0.922042 which indicates wide disparity away
from the mean, skewness of -0.126701 which is
negatively skewed and decimal places away from being
perfectly symmetric distribution, kurtosis 1.741337 which
is positive and platokurtic therefore, the measures of
central tendency and measure of dispersion suggests a
sign of abnormality in the distribution of Gross domestic
product. Value added tax shows the mean value of
4.232107, standard deviation depicts 1.320978 which
indicate a wide disparity away from the mean, these
figures, however indicated that abnormality exist between
the mean and standard deviation and low negative value
of skewness for value added tax (-0.357155) shows that
the data is relatively and negatively skewed to the left,
and the kurtosis of 1.934352 indicates that the data has
platokurtic distribution.

On the other hand, the mean inflation value is 4.046495
and standard deviation is 0.663438 which indicated
abnormality among the two while skewness figure is -
0.132195 and kurtosis is 1.837587 which depicts
abnormality. Other government revenue data in the
period under study has average value of 7.874680 and
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Variables GDP VAT OGR INF
GDP 1.00 - - -
VAT 0.98 1.00 - -
OGR 0.97 0.97 1.00 -
INF 0.99 0.99 0.96 1.00
Source: Author's Computation usingE-View7.1
Table 3. Results of unit root test level value.
Variables ADF PP
With no trend With trend With no trend With trend
GDP 0.779913 -1.838383 1.205152 -1.541663
VAT -1.672365 -1.332976 -1.711582 -0.542039
OGR -1.308875 -2.251845 -2.354417 -2.120734
INF -0.519664 -2.890833 -1.930496 -1.040707
Source: Author's Computation usingE-View7.1 Significant at 1% (*) and 5% (**).
Table 4. Results of the unit root test first difference.
Variables ADF PP
With no trend With trend With no trend With trend
GDP -2.273364 -2.790178 -8.832413* -10.77246*
VAT -3.336197** -4.226345* -3.523375* -4.359426*
OGR -4.125931* -4.122561* -4.221165* -4.250542*
INF -1.462580 -1.270400 -8.331588* -8.779141*

Source: Author's Computation using E-View7.1 Significant at 1% (*) and 5% (**).

standard deviation is 1.160609. These reveal that the
data is not much spread out from the mean and low
volatility. The skewness value of -0.526174 shows that
the data is negatively skewed to the left, and the kurtosis
of 1.922812 indicates that the data are relatively peaked
compared to normal (Leptokurtic distribution). The
implication of the descriptive statistics results could be
due to the high volatility associated with the variables
examined from the Nigerian economy and the quality of
their data generation process. With effective policies to
ensure more macroeconomic stability and qualitative
data, it is expected that the variables would be well
behaved statistically.

Inferential statistics

Table 2 present the result of correlation coefficient of the
variables used for the estimation. Table 2 presents the
result of correlation coefficient of the variables used for
the estimation. The question whether or not VAT revenue

is correlated to GDP is confirmed by this test that there is
a strong positive correlation between them. They are
positively correlated at 98.0%. This shows that activities
in the markets are inter-linked and entirely dependent of
each other.

Stationarity and unit root test

Table 3 shows the result of Augmented Dickey Fuller
(ADF) and Phillips-perron (PP) unit root test on the
variable used for the study to ascertain order of
integration. Tables 3 and 4 present the results. Table 3
presents the result of unit root test using Augmented
Dickey Fuller (ADF) and Phillips-perron (PP) unit root test
at level value. The column shows Augmented Dickey
Fuller (ADF) and Phillips-perron (PP) with no trend and
with trend. All the variables are non stationary at level
value in Table 4. Table 4 presents the result of unit root
test using Augmented Dickey Fuller (ADF) and Phillips-
perron (PP) unit root test at first difference. The column



64 J. Account. Taxation

Table 5. Johansen test for cointegration among variables.

Hypothesized No. of CE(s) Eigenvalue Trace statistics 0.05 critical value prob**
None* 0.363827 74.94768 47.85613 0.0000*
At most 1* 0.249895 41.02636 29.79707 0.0017*
At most 2* 0.149269 19.46067 15.49471 0.0120*
At most 3* 0.093184 7.336191 3.841466 0.0068*
Source: Author’'s computation using E-View 7.1 Significant at 1% (*) and 5% (**).
Table 6. Long run coefficient of the cointegrating vector.
GDP Constant VAT OGR INF
-1.251346 0.189521 0.028469 -1.928314
- [1.78373] [ 0.45359] [-11.8798]
Source: Author's Computation Using E-View 7.1 t-statistics in [ ].
Table 7. Vector error correction model (Short-Run Dynamics).

Variables Coefficients Standard Error t-Statistics

Constant 0.009466 0.03828 0.24729

D(GDP(-1)) 0.065074 0.20939 0.31079

D(VAT(-1)) 0.238829 0.52550 0.45448

D(OGR(-4)) 0.017650 0.20402 0.08651

D(INF(-3)) -0.451265 0.34360 -1.31335

ECM(-1) -0.188872 0.15586 -1.21197

R-squared 0.658730 Akaike AIC -2.078697

Adj. R-squared 0.043498 Schwarz SC -1.398901

Source: Author's Computation Using E-View 7.1.

shows Augmented Dickey Fuller (ADF) and Phillips-
perron (PP) with no trend and with trend. After taking the
first difference all the variables become stationary | (1)
series at 1 and 5% respectively. Table 5 presents the
result of the trace statistics test, the trace statistics
indicates (4) two cointegration equation at 0.05% level of
significant this denotes rejection of the null hypothesis at
the 0.05% level of significant. This indicates the existence
of a long run relationship among the variables. Table 6
presents the result of long run relationship among the
variables. The table shows that there exists long run
positive and statistically significant relationship between
VAT and GDP. Other Government revenue (OGR) has a
positive and statistically insignificant long run relationship
with GDP while, inflation has negative and statistically
significant long run relationship with the GDP. Table 7
presents the results of the vector error correction model
(VECM). The negative and statistically significant
coefficient implying that there is a possibility of the
restoration of equilibrium in case of distortions in the
economy. Giving the ECM coefficient of -0.188872, only

5.0% of equilibrium can be restored quarterly and
adjustment to equilibrium is very slow. However, the
negative coefficients of the ECM further sugport the long
run relationship among the variable. The R® test is used
to show the total variation of the dependent variable that
can be explained by the independent variable. The R?is
equal to 0.758730 that is 75.87% of the dependent
variable GDP can be explained by the change in value
added tax, other government revenue and inflation in the
economy within the period under review.

Long run relationship between VAT and GDP

The result of long run relationship among the variables,
shows that there exists long run positive and statistically
significant relationship between VAT and GDP which is in
conformity with the work of Enokela (2010), Adereti et al.
(2011) and Emmanuel (2013) that reveals positive and
statistically significant relationship between VAT and
GDP.



Long run relationship between other variables and
GDP

The other Government revenues (OGR) have a positive
but statistically insignificant long run relationship with
GDP. On the other hand, the result of inflation has
negative and statistically significant long run relationship
with the GDP which is in line with the a priori expectation.

CONCLUSION AND RECOMMENDATIONS

This study empirically investigated the impact of VAT and
GDP in Nigeria from the time of its inception in 1994 (1st
Quarter) to 2014 (4th Quarter). The data set were first
subjected to unit root test, using Augmented Dickey fuller
Test and Phillip-Perron Test at level value none of the
data were stationary but at first difference all the data set
become stationary that is | (1) series. Johansen
cointegration test for long run relationship, short-run
dynamics were conducted. The results revealed the
following findings.

1. The result revealed that at level value none of the data
are stationary but at first difference all the data set
become stationary that is | (1) series.

2. From the result it indicates that there exists a long run
relationship between the variables with four cointegration
equation. VAT has positive and statistically significant
long run relationship and GDP.

3. The short-run dynamics revealed that there is
possibility of the restoration of equilibrium in case of
distortions in the economy and adjustment to equilibrium
is very slow.

The study applied Johansen (1988) co-integration test on
quarterly data ranging from 1994 (4th Quarter) to 2014
(4th Quarter) and finds that value added tax contributed
significantly to the growth of the Nigerian economy during
the study period. Therefore, the study concludes that
VAT has the potential to assist in the diversification of
revenue base of the Nigerian economy thereby reducing
dependence on oil revenue. In the same vein, other
government revenues which include all oil receipts and
other receipts into the federation account other than VAT
are also found to be positively and statistically related to
economic growth in Nigeria. Based on the findings it is
therefore recommended that value added tax should be
sustained, hence, all identified administrative loopholes
should be covered for VAT revenue to continue to
contribute more significantly to economic growth of the
country. There should be accountability and transparency
from government officials on the management of other
government revenue and also citizens should be able to
benefit from it. The study also recommended that
government should intensify efforts to check inflation in
the country so that the positive impact of VAT on the
economic growth of Nigeria can be realized.
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This paper explores the potentially harsh impact of the bulk sales provisions of New York State’s Tax
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INTRODUCTION

Many of us have had an occasion to witness a situation in
which a practitioner learns of a legal provision that
adversely affects the outcome of a completed matter only
after its closing. Experience has shown that one area in
which this situation recurs involves the application of New
York State Tax Law (“TL") §1141(c). In its simplest form,
TL 81141(c) imposes personal liability on the purchaser
of the business assets of a New York State sales tax
vendor (whether properly or improperly registered) for
part or all of the vendor's sales tax liabilities if the
purchaser obtained those assets other than in the
ordinary course of the vendor’s business’. As an
exception to this rule, the purchaser will not be held
liability if he strictly follows the pre-transfer notification
provisions established under that statute in order to put
the New York State (the “State”) on notice of the
transaction. Therefore, those practitioners involved in
transactions for the purchase of business assets (that is,
real estate closings, business sales, mergers and
acquisitions and succession planning to name a few)

must consider TL 8§1141(c) or bear the consequent
liability of failing to do so. (Fisher and Roberts, 2007)

METHODOLOGY

This paper outlines the elements of TL §1141(c) and sets forth a
review of the pertinent New York State statutes, regulations and
publications addressing the bulk sales provisions of the New York
State’s Tax Law, while pointing out that many other states follow
similar provisions as it relates to the disposition of assets by a sales
tax vendor. It must be noted that this paper is limited to an analysis
of New York rules and that the exact provisions of all applicable
state laws must be reviewed when involved in this type of business
transactions.

RESULTS AND DISCUSSION
Discussion of the elements of TL §1141(c)

Generally, a purchaser of the assets of another business
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does not expect to acquire the seller’s debts, too. This is
one of the primary benefits of an asset purchase as
opposed to a typical corporate stock sale. New York has
established laws designed to impose vicarious liability on
the purchaser of the assets of another business if that
business is obligated to collect and remit sales taxes.
These provisions are imposed to protect the collection of
unpaid sales taxes when assets that can be used to pay
the taxes are transferred away. These legal provisions
can be found in TL §1141(c) and the associated regula-
tions located in Part 537 of Title 20 New York Code of
Rules and Regulations (“NYCRR”). TL §1141(c) provides
the following, in pertinent part:

“Whenever a person required to collect tax shall make a
sale...in bulk of any part or the whole of his business
assets, otherwise than in the ordinary course of business,
the purchaser... shall at least ten days before taking
possession of the subject of said sale...or paying
therefor, notify the tax commission by registered mail of
the proposed sale and of the price, terms and conditions.”

TL 81141(c) further provides that:

“Whenever the purchaser... shall fail to give notice to the
tax commission as required by the preceding paragraph,
or whenever the tax commission shall inform the
purchaser... that a possible claim for such tax or taxes
exists, any sums of money, property or choses in action,
or other consideration, which the purchaser... is required
to transfer over to the seller... shall be subject to a first
priority right and lien for any such taxes therefore or
thereafter determined to be due from the seller to the
state, and the purchaser is forbidden to transfer to the
seller any such sums of money, property or choses in
action to the extent of the amount of the state's claim”.

Moreover, TL 81141(c) provides that:

‘For failure to comply with the provisions of this
subdivision the purchaser shall be personally liable for
the payment to the state of any such taxes therefore or
thereafter determined to be due to the state from the
seller except that the liability of the purchaser shall be
limited to an amount not in excess of the purchase price
or fair market value of the business assets sold to such
purchaser whichever is higher”.

Therefore, New York requires that when a purchaser
buys a sales tax vendor’s assets other than in the
ordinary course of business, he must notify the New York
Department of Taxation and Finance (the “Department”)
before closing and follow the additional provisions of TL
81141(c) or face the threat of a derivative liability for the
amount of sales tax vendor’s sales tax debt. Effectively,
TL 81141(c) creates an inchoate lien in the purchase
proceeds in favor of the State and holds the purcha-
ser liable for the portion of the price distributed to seller in
contravention of that lien. As such, it is critical that a
purchaser affected by the provisions of TL §1141(c)
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understand the mechanics employed by the State in its
application and the process that the notification begins
within the Department because failure to properly follow
the provisions could become costly. It must be noted that
many states have similar provisions in their sales tax
laws and therefore, this problem is not unique to New
York. This article focuses on New York’s rule, but the
effect of each state’s rule on the issue must always be
considered® (Carpenter, 2008).

When does TL §1141(c) apply?

With the understanding that not all practitioners have
exposure to New York State Sales Tax issues, it may be
appropriate to provide a basic discussion on the liability
for this tax. New York, like many other states, imposes a
tax based upon the retail sales price of tangible personal
property and certain specific services, said tax being
referred to as sales tax. The reader’s attention is directed
to TL 81105(a) and the Department of Taxation and
Finance Publication 750 (6/10), “A Guide to Sales Tax in
New York State” for a discussion of New York State sales
tax. Although the customer is liable for the sales tax (TL
81133), TL 81132 places the responsibility for the
collection and payment of this tax on the seller of the
taxable items, commonly referred to as the vendor. As
such, the vendor must collect the tax due from the
consumer and remit it to the Department. In this manner,
the vendor becomes liable in its own right for the tax and
any such unpaid debt is a claim against the vendor’s
assets. An obvious question is then presented as to the
consequences of a vendor’s disposal of these assets in a
bulk sale without paying the sales tax liability that has
arisen from its business activities. TL 8§1141(c) was put
in place to address this issue.

What is a bulk sale?

The sale, transfer or assignment of any asset used by a
sales tax vendor in its business (referred to by the
Department as Business Assets) can constitute a bulk
sale and invoke the provisions of TL §1141(c) unless an
exception applies. According to a series of examples set
forth in the Department’s regulations, Business Assets
can include tangible personal property (such as store
fixtures, trucks, inventory, machines and equipment), real
estate (such as building, land or a lease interest) or
intangibles provided the asset is used in the vendor’s
business’. Common business intangibles include
copyrights, patents, trademarks and goodwill. According
to Example 11 of the regulations, even the sale of
accounts receivable at an amount other than a going rate

By way of example and without intending to be all inclusive, Washington,
Connecticut, Wisconsin, Georgia, Michigan, Missouri and Florida are among
the states that follow similar rules to New York with regard to this issue
according to the referenced Carpenter article. Fisher and Roberts point out that
the District of Columbia, Maryland and Virginia also impose similar
provisions.

®See 20 NYCRR §537.1(a).
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discount could constitute a bulk sale. An outright sale of a
business asset is not needed to trigger TL §1141(c).
According to Examples 4 and 7 of the regulations, the gift
of a Business Asset by its unincorporated owner could
constitute a bulk sale. According to Example 2 of the
regulations, the transfer of Business Assets in incor-
poration or re-organization could also constitute a bulk
sale” (Acres Storage Company v. Commissioner, 1986).

The most common exception to the bulk sale rule under
TL §1141(c) involves Business Assets disposed of in the
ordinary course the vendor's business activities. The
Regulations at §537.1(d) (1) define the phrase “ordinary
course” to mean any function, operation or transaction
that is customary to the course of business. The most
common example of this ordinary course exception in-
cludes goods sold as part of retail sales®. The
Regulations §537.1(d) also note that the sale of obsolete
machinery or inventory, the use of equipment as trade-in
or the normal factoring of receivables are ordinary course
of business activities. The Regulations at 8537.1(a) (4)
further provide that a bulk sale does not include the sale,
transfer or assignment of Business Assets in settlement
of a valid lien, mortgage or security instrument or made
by an executor, administrator, receiver trustee in bank-
ruptcy or referee. Also, the sale by a business owner of
personal assets does not constitute a bulk sale® (Higgins
and McLaughlin v. Commissioner, 1985).

Procedures and importance of notification

Therefore, whenever a sales tax vendor sells or disposes
of Business Assets in bulk and other than in the ordinary
course of its business, the person acquiring title to those
assets shall be held liable for the vendor’s unpaid sales
tax up to the greater of the selling price or fair market
value of the assets transferred unless the parties properly
comply with the notification provisions set forth in
TL8§1141(c). These provisions mandate that the purchaser
provide the Department a pre-closing notification and
follow its instruction on whether or not to escrow funds
from the closing proceeds to cover potential sales tax
liabilities due from the seller. If the notification provisions
are not followed or the purchaser neglects to escrow the
funds requested by the Department, liability will be
imposed upon the purchaser. In order to be relieved of
this liability and comply with TL81141(c), the party
acquiring the assets must, among other things, notify the
Department at least ten (10) days before taking posses-
sion of or paying for the assets. The notification must be
submitted to the Department by registered mail on a
properly completed Form AU-196.10, Notification of Sale,
Transfer or Assignment in Bulk (“NSTA Form”). Within
five (5) business days of receiving the NSTA Form, the
Department must determine whether or not the seller

“See Acres Storage Company, Inc. v. New York State Tax Commissioner (3
Dept. 1986) 120 A.D.2d 854, 501 N.Y.S.2d 966. Liability for sales tax

may be liable for any unpaid sales taxes or whether it
believes ;hat an audit of the seller's records is
necessary'.

Within that same five (5) day period, the Department
must notify the purchaser accordingly. If the Department
determines that the seller has no unpaid sales taxes or
that an audit is not warranted, it will issue the purchaser a
Form AU-197.1 stating that the purchaser may pay the
full purchase price to the seller and will not be held liable
for any unpaid taxes. Alternatively, the Department may
issue a Form AU-1962 indicating that the purchaser is not
to pay the seller the purchase price until the Department
completes a further review. Therefore, in order to close
the transactions, the purchaser must escrow the
proceeds as directed by the Department. If the
Department directs that funds be held in escrow, it has 90
days from receipt of the notification to require that the
purchaser use these escrowed funds to satisfy the
seller’s sales tax liability prior to disbursing any remaining
proceeds of the sale.

Conclusion

TL 81141(c) establishes certain pre-closing notification
requirements in the event of the bulk sale of assets ow-
ned by a business required to collect and remit New York
State sales tax. More importantly, it also imposes harsh
liability provisions on the party acquiring those assets by
making it vicariously liable for the seller's unpaid sales
taxes if these notification requirements are not followed.
Many practitioners are unaware of these pre-closing
provisions and only learn of them after a closing when the
Department is attempting to collect seller's sales tax
debts. It is the author’s hope in writing this article that
both practitioners and students will be made aware of TL
81141(c), plan accordingly and thereby, avoid this un-
necessary liability. Because TL §1141(c) is applicable to
(among other things) real estate closings, business sales,
mergers and acquisitions and succession planning
activities in New York, its effect must be considered by
clients and practitioners alike when dealing in that
jurisdiction. Moreover, because many states follow similar
bulk sale rules, the issue of pre-closing notification of tax
departments often arises in transactions outside New
York.

Finally it must be pointed out that New York’s reach in
the imposition and collection of sales tax has grown far

transferred upon incorporation of business.

®See Tax Bulletin TB-ST-70 (June 24, 2013)

®See Higgins & McLaughlin Inc. v. New York State Tax Com’n (3 Dept. 1985)
109 A.D.2d 1029, 487 N.Y.S.2d 144. Business asset included a building that
housed a bar and grill and private apartment. Bulk sale only applied to portion
used as bar and grill.

According to 20 NYCRR §537.2(c)(6) for purposes of the Department’s five
(5) day response period, the date of receipt of the AU-196.10 will be the date
the form was actually delivered to the unit responsible to process it, but no
earlier that ten (10) days before the later of the scheduled or actual closing date.



beyond it boarders. New York has been in the forefront of
the movement by states to impose the obligation on
internet vendors (without physical locations in a state) to
collect sales taxes from their in-state customers. By
employing a strategy typically referred to as "affiliate
nexus" or "click-through" nexus, New York has specifically
targeted remote internet sellers with associates in-state
and imposed upon them the obligation of a New York
State sales tax vendor. (Varyani, 2014) In the past, these
internet sales often escaped taxation, but now, many
internet retailers from states other than New York may
have unrealized New York State sales tax liabilities as a
result of recent changes to the law. As such, issues
related to TL §1141(c) may be more widespread than
ever. Based on the foregoing, it is clear that the Bulk
Sales provisions of the New York Tax Law, or any other
state in which the seller does business, must be
considered before the closing of any business
transaction.
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